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IN THE DISTRICT COURT OF APPEAL 

FIRST DISTRICT OF FLORIDA 

 

 

ROGER N. ROSIER,  

 

  APPELLANT, 

 

   v. 

 

  STATE OF FLORIDA, 

 

  APPELLEE. 

 

  

 

 

CASE NO. 1D16-2327 

 

 

 

MOTION FOR REHEARING, REHEARING EN BANC AND 

CLARIFICATION  

Following this Court’s September 5, 2018 opinion in this case, pursuant to 

Florida Rules of Appellate Procedure 9.300 and 9.331(d), the Appellee, the State of 

Florida moves the panel to rehear this case and for clarification of its opinion, and if 

necessary, for this Court to rehear this case en banc because Appellant never 

challenged the sufficiency of the competency proceedings in a reply brief, the 

competency proceedings in this case were sufficient, and to ensure uniformity 

between this case and other opinions from this Court including Merriell v. State, 169 

So. 3d 1287 (Fla. 2015) and Hunter v. State, 174 So. 3d 1011 (Fla. 1st DCA 2015) . 

In support of this motion, Appellee states: 
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A. Facts 

After the State charged Appellant with resisting an officer with violence, the 

trial court entered an order adjudicating Appellant incompetent to proceed in 

October 2013. (R. 10-21). The trial court ordered the Florida Department of Children 

and Families to take custody of Appellant and restore Appellant’s competency to 

proceed. (T.  10-21).  

In July 2014, the trial court received a competency report and a letter from the 

Department of Children and Families indicating that Appellant was competent to 

proceed and that a hearing should be scheduled. (R. 24-31). The competency report 

was by Senior Psychologist Dr. Leslie Dellenbarger, PSY.D. (R. 24-29). Both the 

competency and letter were recorded and stamped by the Wakulla County Clerk of 

Courts on June 27, 2014. (R. 24, 30). 

On June 27, 2014, the trial court issued an order stating that it had been advised 

that Appellant “no longer meets the criteria for continued commitment” and setting 

a hearing date for July 9, 2014. (R. 22). The competency hearing was eventually held 

on August 14, 2014. (R. 22).  

The August 14, 2014 competency hearing started out with defense counsel 

stipulating to the findings in the report, discussing the recommendation that 

Appellant continue to take medications, and stating that Appellant did not want to 

waive speedy trial. (SR4. 156). Defense counsel did not mention the specific author 
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of the report, but stated that the report was by Florida State Hospital. (SR4. 156).  

After defense counsel’s comments, the trial court then conducted the 

following colloquy with Appellant: 

THE COURT: Okay. How are you doing, Mr. Rosier? 

THE DEFENDANT: I’m good. 

THE COURT: You’re doing good? 

THE DEFENDANT: A lot better. 

THE COURT: Okay. Good. And you’re not on any medications right 

now? 

THE DEFENDANT: I am, it’s just regular over-the-counter medications, 

pain medications, and things of that nature. No psychotropic –  

THE COURT: But no psychotropic – psychotropic medications? 

THE DEFENDANT: No, ma’am. 

THE COURT: And you’re doing okay? 

THE DEFENDANT: Yes, ma’am, better. 

(SR4. 156-57). The trial court then asked the State if it wanted to add any input and 

the State declined. (SR4. 157). The court set the case for trial and stated: “And I’ll 

go ahead and find you competent to proceed.” (SR4. 157)  

 On the same date of the competency hearing, the trial court (the same judge 

at competency hearing) rendered an order finding competent to proceed. (R. 32). 

The order stated: 

THIS CAUSE having come before the Court on the report of Leslie 

Dellenbarger, Psy. D. Senior Psychologist, Florida State Hospital of June 

19, 2014, that the Defendant is competent to proceed, and the Court being 

fully advised in the premises, it is herby  
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ORDERED AND ADJUDGED: 

The Defendant is Currently Competent to proceed to trial. 

DONE AND ORDERED this 14 day of August, 2014  

(R. 32). 

On May 4, 2016, a jury found Mr. Rosier guilty of the lesser included offense 

of resisting an officer without violence. (R. 77). The trial court sentenced Appellant 

to a time-served sentence for the first-degree misdemeanor and ordered fines. (R. 

81, 83, T. 151).  

In open court the trial court advised that the court costs were $533. (T. 152-53.) 

The May 5, 2016 written judgment and sentence ordered Mr. Rosier to pay $60.00 

as a fine pursuant to section 775.083, Florida Statutes, and $3.00 as the five percent 

surcharge on the fine required by section 938.04, Florida Statutes. (R. 86.) 

While Appellant’s direct appeal was pending, Appellant filed a Florida Rule 

Criminal Procedure 3.800(b)(2) that argued that the $60 discretionary fine pursuant 

to section 775.083 and the $3 surcharged had to be orally announced before 

imposition. (M. 103-21). The trial court did not enter an order ruling on the rule 

3.800(b)(2) motion within sixty days. (M. 122).  

On appeal, Appellant filed an initial brief raising two issues. (IB. 9-13). Without 

the benefit of the August 14, 2014 competency hearing transcript, the initial brief 

only argued that a competency hearing “never occurred.” (IB. 9). The initial brief 

also challenged imposition the $60 fine and related surcharge. (IB. 9-13) 
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Prior to the filing of the answer brief, this Court granted the State’s motion to 

supplement the record with a transcript of the August 14, 2014 hearing. (1D16-2327, 

July 14, 2017). This Court received the transcript of the competency hearing on 

August 21, 2017. On August 23, 2017, the State filed its answer brief. The answer 

brief argued that the transcript of the August 14, 2014 hearing and the trial court 

order refuted Appellant’s only argument that the trial court never held a hearing. 

(AB. 6-10). The answer brief also argued that competent and substantial evidence 

supported the trial court’s independent finding of competency. (AB. 6-10). The State 

conceded trial court error on the discretionary fines issue. (AB. 6, 11).  

On August 29, 2017, Appellant’s counsel filed a notice of not filing a reply brief. 

Appellant did not request to file an amended initial brief after the record was 

supplemented with a transcript of the competency hearing.  

On September 5, 2018, this Court issued its opinion. Rosier v. State, 1D16-2327 

(Fla. 1st DCA September 5, 2018). The majority opinion consisted of Judge Makar 

and Judge Bilbrey while Judge Rowe filed an opinion that concurred and dissented 

from the majority opinion. All three judges agreed that the State properly conceded 

that trial court erred by imposing the discretionary without an oral pronouncement. 

Id. at 3, 4 (page number references the bottom page number of this Court’s PDF 

opinion). The opinions differed on the sufficiency of the competency proceedings. 

(Id. at 1-5).  
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The majority opinion called the competency proceedings “perfunctory” and 

found that there was insufficient evidence that the trial court made an independent 

determination that Appellant’s competency had been restored. Id. at 2. The majority 

concluded that the record supported the conclusion that the trial court was “ratifying” 

a stipulation regarding Appellant’s competency because the trial court did not 

expressly mention that it reviewed or read the competency report at the hearing or 

state on the record that it reviewed the competency report. Id. at 2-3. The majority 

found that the competency order used “nondescript language” and “doesn’t show 

that the judge actually reviewed or relied on [the report].” Id. at 3. The majority 

concluded that the proper remedy was to conduct a nunc pro tunc competency 

evaluation. Id. at 3.  

Judge Rowe dissented on the competency issue. Id. at 405. The dissent found 

that the colloquy and the written order specifically referencing the author of the 

competency report supported a finding that the trial court made an independent 

finding of competency. Id. at 4-5. Regarding the due process requirements for a 

competency hearing, the dissent wrote:  

The law is well-settled that a competency hearing requires the trial court 

to consider expert testimony, either live or in written form, to make an 

independent determination of the defendant’s competency, and to enter a 

written order. Merriell v. State, 169 So. 3d 1287, 1288 (Fla. 1st DCA 

2015) (citing Dougherty v. State, 149 So. 3d 672, 677 (Fla. 2014)). It is 

permissible for a trial court to base a competency decision solely on the 

basis of the written reports. Dougherty, 149 So. 3d at 678.  
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Id. at 4 (Rowe, J. concurring and dissenting). The dissent wrote that the competency 

hearing should be affirmed “because the trial court held a hearing, referenced the 

expert reports, and spoke to Rosier before arriving at its independent determination 

that Rosier was competent to proceed to trial.” Id.  The dissent noted that the majority 

failed to explain how competency proceedings could have been improved upon in 

this case. Id. at 4.  

B. Law and Analysis  

In this motion, the State is asking for affirmance on Issue 1 because Appellant 

abandoned any arguments regarding the sufficiency of the competency hearing after 

supplementation of the record and by choosing not to file a reply brief contesting the 

State’s specific arguments. If this Court revisits the merits of Issue I, this Court 

should grant the motion for rehearing and affirm because the competency hearing 

and order stating that the trial court reviewed Psychologist Dr. Dellenbarger’s report 

established that the trial court made an independent determination that Appellant 

was competent. This Court’s controlling opinions in Merriell v. State, 169 So. 3d 

1287 (Fla. 2015) and Hunter v. State, 174 So. 3d 1011 (Fla. 1st DCA 2015) require 

affirmance. If this Court finds otherwise, it should clarify how this case is 

distinguishable from Merriell and Hunter, and how a trial court should could convey 

that it made an independent determination that a defendant was competent to 

proceed. 
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This Court should grant rehearing and affirm Issue I because after the 

supplementation of the record with the competency hearing and the filing of the 

State’s answer brief, Appellant’s counsel chose not to file a reply brief challenging 

the State’s answer brief arguments. The majority opinion erred by evaluating the 

sufficiency of the competency hearing because Appellant’s only argument was that 

a competency hearing “never occurred.” (IB. 9). Appellant made no arguments that 

the proceedings were “perfunctory” or that trial court improperly accepted a 

stipulation regarding Appellant’s competency. Thus, such arguments were waived. 

Coolen v. State, 696 So. 2d 738, 744 n.2 (Fla. 1997) (holding that the appellant's 

failure to fully brief and argue certain points on appeal constituted a waiver of the 

claims). When an appellant is represented by counsel in a non-Anders direct appeal, 

this Court does not usually review arguments not raised by appellee’s counsel in 

briefing. See Rivet v. State, 43 Fla. L. Weekly D1651 (Fla. 1st DCA July 25, 2018) 

(But because Rivet has not raised this argument on appeal, we do not address it.””); 

see, also, Anheuser-Busch Companies, Inc. v. Staples, 125 So. 3d 309, 312 (Fla. 1st 

DCA 2013)  

While this “this Court liberally allows parties to amend their pleadings”, Parker-

Cyrus v. Justice Admin. Comm'n, 160 So. 3d 926, 928 (Fla. 1st DCA 2015), 

Appellant made no such request to amend the initial brief or even file a reply brief 

after supplementation of the record.  This Court should affirm because Appellant’s 
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counsel neither filed a reply brief nor an amended initial brief contesting the State’s 

arguments or making the specific arguments that the competency proceedings were 

“perfunctory” or that competency finding was just an acceptance of a stipulation. 

After supplementation of the record, Appellant abandoned and waived any challenge 

to the sufficiency of the competency hearing. Bilotti v. State, 27 So. 3d 798, 800 

(Fla. 2d DCA 2010) (finding an appellant’s counsel abandoned argument by not 

replying to the State's additional argument or seeking to file a supplemental brief to 

address any purported error).   

If this Court reviews the merits on rehearing, it should find that the trial court 

complied with the due process requirements outlined in Dougherty v. State, 149 So. 

3d 672 (Fla. 2014),  by  reviewing the court filed report, conducting a colloquy in 

which the defendant gave direct and non-rambling answers to the trial court’s 

questions, observing the defendant’s demeanor, and entering a written order the 

defendant was competent that made express mention of the author of the report. The 

trial court followed due process by finding Appellant competent after initially 

sending Appellant for treatment. 

 “An individual adjudicated incompetent is presumed to remain incompetent 

until adjudicated restored to competence.”  Presley v. State, 199 So. 3d 1014, 1017 

(Fla. 4th DCA 2016). “If a defendant is found incompetent, the defendant may be 

committed for treatment to restore his competency to proceed.” Dougherty, 149 So. 
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3d at 677 (citing 3.212(c)(3)). When a facility's administrator determines that the 

defendant has become competent to proceed, the administrator must notify the court 

in a written report. Dougherty, 149 So. 3d at 677(citing Fla. R. Crim. P. 3.212(c)(5). 

After the trial court receives the report, the trial court shall hold a hearing to 

determine whether the defendant is competent to proceed. Id. (citing Fla. 

3.212(c)(7)); see also Roman v. State, 163 So. 3d 749, 751 (Fla. 2 d DCA 2015) 

(“[W]hen the court receives notice that a defendant has regained competence, the 

court shall hold a hearing to determine if a defendant is competent to proceed.”) 

In the post-Dougherty opinion of Ross v. State, 155 So. 3d 1259 (Fla. 1st DCA 

2015), this Court explained: “In order to proceed against a defendant who has been 

adjudicated incompetent, the trial court first must hold a hearing to determine 

whether the defendant's competency has been restored, review evidence from 

experts during the hearing, make an independent determination that the defendant's 

competency has been restored, and enter a written order to that effect.” 155 So. at 

159 (citing Dougherty, 149 So. 3d at 677-78). While the parties may stipulate that 

competency can be decided on the basis of the expert’s report alone, “a defendant 

cannot stipulate that he is competent, particularly where he has been previously 

adjudicated incompetent during the same criminal proceedings.” Dougherty, 149 So. 

3d at 678. No matter the representations by the defense, the trial court possess a 

“duty to independently make a determination of a defendant's competency to 
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proceed” after a competency hearing. Id. at 673. 

Importantly, even a brief “status hearing may constitute a sufficient competency 

hearing if the court reviews a written competency evaluation at the parties’ direction 

and makes an independent finding that the defendant is competent to proceed.” 

Presley v. State, 199 So. 3d 1014, 1018 (Fla. 4th DCA 2016). In Merriell, this Court 

relied on Dougherty to recognize that while “generally, a proper hearing required 

the calling of court-appointed experts, a determination of competency, and entry of 

an order. . .  where the parties and the judge agree, the trial Court may decide the 

issue of competency on the basis of the written reports alone.”  Merriell, 169 So. 3d 

at 1288 (emphasis added) (quoting Dougherty, 149 So. 3d at 677).  

In Merriell, this Court affirmed a trial court’s determination that a defendant was 

competent after the trial court “conducted a competency hearing; although it did not 

call experts, it had the competency evaluation from Appellant’s treating facility, the 

court stated that it had reviewed the evaluation, and specifically stated that it was 

finding Appellant competent to proceed.” Id. at 1289. This Court held that the trial 

court properly made an independent finding on the basis of the expert report since at 

the hearing, the trial court expressly stated the magic words, “I’ve read throughout 

it, but I just didn't see the actual determination. So, the Court does find that Mr. 

Merriell is competent to proceed.” 169 So. 3d at 1287-89. This Court held that the 

only error that needed correcting was the failure to render a written order finding 
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Merriell competent to proceed. Id. 

In Hunter v. State, 174 So. 3d 1011 (Fla. 1st DCA 2015), this Court held that a 

trial court’s statement of “Okay” was a sufficient independent and oral determination 

of competency where the trial court affirmatively responded “Okay” to defense 

counsel’s representation of a defendant’s status at a hearing. 174 So. 3d at 1014. A 

majority held that it “construe[d] the trial court's affirmative response to defense 

counsel's representation at the August 16, 2012, status conference as an oral 

determination of Hunter's competency.” Id. at 1014. The Hunter Court’s holding 

relied on the notion that this Court “will not presume that the court acted contrary to 

the dictates of the law by declining to make such a finding once it was aware of the 

prior adjudication of incompetency.” Id. (quoting Martinez v. State, 851 So. 2d 832 

(Fla. 1st DCA 2003). 

 Like the records in Hunter and Merriell, the record here demonstrates the trial 

court properly held a hearing, made an independent finding that Appellant was 

competent, and entered a written order that it made an independent finding of 

competency based “on the report of Leslie Dellenbarger, Psy. D. Senior 

Psychologist.” (R. 32). The competency’s order express mentioning of the report’s 

author, the fact that the report was filed with the clerk and a trial court should be 

presumed to have taken judicial notice of its own files, and the fact that defense 

counsel did not mention the psychologist’s name at the competency hearing prove 



13 

that the trial court reviewed the competency report and made an independent finding 

of competency. The majority’s conclusion that the record “doesn’t show that the 

judge actually reviewed or relied on it” is refuted by mention of the psychologist’s 

name on the report, which was not mentioned at the hearing. The express mention 

of the report and the author of the report in the written order proves that this Court’s 

controlling opinion in Merriell requires affirmance. Just like the trial court in 

Merriell, trial court communicated on the record that it reviewed the written report 

before making its finding of competency.  

 In addition to reading the report, the trial court went above and beyond the 

Dougherty requirements by engaging Appellant in a colloquy, listening to 

Appellant’s direct responses, and observing his demeanor before making a finding 

on competency. Rather than just say “OK” like the trial court in Hunter, this trial 

court chose to exercise caution by asking Appellant questions and observing his 

responses. Even after defense counsel’s comments, the trial court conducted the 

following colloquy with Appellant: 

THE COURT: Okay. How are you doing, Mr. Rosier? 

THE DEFENDANT: I’m good. 

THE COURT: You’re doing good? 

THE DEFENDANT: A lot better. 

THE COURT: Okay. Good. And you’re not on any medications right 

now? 
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THE DEFENDANT: I am, it’s just regular over-the-counter medications, 

pain medications, and things of that nature. No psychotropic –  

THE COURT: But no psychotropic – psychotropic medications? 

THE DEFENDANT: No, ma’am. 

THE COURT: And you’re doing okay? 

THE DEFENDANT: Yes, ma’am, better. 

(SR4. 156-57).  

  This colloquy, in which the trial court observed Appellant’s behavior, refutes 

the majority opinion’s claim that the competency proceedings were “perfunctory.” 

This is not a record that shows the trial court exercising minimum effort or rushing 

through the proceedings. Rather, the totality of record proves that the trial court 

reviewed the report, asked Appellant questions about his health, observed his 

answers, and observed his ability to behave himself appropriately in court. The trial 

court also hear defense counsel state that Appellant did not wish to right to waive 

speedy trial, which is an indication that Appellant possessed the competency to 

communicate with counsel. Moreover, the trial court even asked the State if it wanted 

to add any input and the State declined. (SR4. 157). While the trial court cannot 

accept a stipulation regarding competency, the fact that neither party requested a 

second evaluation was also another factor that the trial court could appropriately 

consider when making its finding of competency. See Peoples v. State, 43 Fla. L. 

Weekly D1557 (Fla. 1st DCA July 9, 2018)( “the fact that defense counsel did not 

request an evaluation and agreed with the court's view of Appellant's competency is 
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a relevant consideration”);  Hodgson v. State, 718 So. 2d 330, 331 (Fla. 4th DCA 

1998) (“Although counsel's failure to request a competency evaluation is not, alone, 

dispositive, it is evidence that competency to stand trial was not, at that time, in 

doubt and that defense counsel saw no need for a competency hearing.”).  Notably, 

defense counsel’s statement that Appellant did not want to waive speedy trial right 

was an indication that Appellant could communicate with counsel and understood 

the proceedings. The report, the competency order, the colloquy between Appellant 

and the trial court, defense counsel statements, and the trial court’s request for input 

demonstrate that the trial court thoroughly examined Appellant’s competency to 

proceed. This trial court’s effort in reviewing Appellant’s competency was greater 

than the efforts of the trial courts in Merriell and Hunter. 

The record proves that the trial court complied with the procedure outlined by 

Dougherty, Merriell, and Hunter by holding a competency hearing, taking the 

additional steps of questioning Appellant and observing his answers, making  an 

independent finding that Appellant was competent after asking for input from all the 

parties, and entering a written order that clearly communicated that it reviewed “the 

report of Leslie Dellenbarger, Psy. D. Senior Psychologist, Florida State Hospital of 

June 19, 2014. . .” and making an independent finding that Appellant was competent 

after asking for input from all the parties. In summary, the trial court complied with 

Dougherty by reviewing the report, conducting a colloquy with the defendant, 
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observing a defendant’s behavior and answers, asking the parties for input, and 

entering a written order referencing the report and the report’s author. This Court’s 

controlling opinions in Hunter and Merriell require affirmance on rehearing or on 

rehearing en banc.  

  

REQUIRED STATEMENT FOR REHEARING EN BANC 

I, Assistant Attorney General Samuel Steinberg, express a belief, based on a 

reasoned and studied professional judgment, that this case of exceptional importance 

and the panel decision is contrary to Merriell v. State, 169 So. 3d 1287 (Fla. 2015) 

and Hunter v. State, 174 So. 3d 1011 (Fla. 1st 2015).  Consideration of this case by 

the full court is also necessary to provide clarification on a recurring issue within 

this district and to maintain uniformity of decisions in this Court including Merriell 

and Hunter. See generally Mitchell v. Brogden, 249 So. 3d 781, 783-86 (Fla. 1st 

DCA 2018) (Maker, J., dissenting)(explaining that en banc review should be used to 

maintain uniformity of decisions, provide greater clarity, and predictability). In 

addition to research, undersigned’s belief is based on his experience addressing cases 

involving a defendant’s competency stand trial including  Ross v. State, 155 So. 3d 

1259 (Fla. 1st DCA 2015), Merriell v. State, 169 So. 3d 1287 (Fla. 1st DCA 2015), 

Belizaire v. State, 188 So. 3d 933 (Fla. 1st DCA 2016),  Zern v. State, 191 So. 3d 

962 (Fla. 1st DCA 2016),  Laylor v. State, 197 So. 3d 650 (Fla. 1st DCA 2016), 
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Hendrix v. State, 228 So. 3d 674 (Fla. 1st DCA 2017), Pamphile v. State, 216 So. 

3d 765 (Fla. 1st DCA 2017), Nehring v. State, 225 So. 3d 916 (Fla. 1st DCA 2017), 

Brown v. State, 225 So. 3d 905 (Fla. 1st DCA 2017), Pearce v. State, 43 Fla. L. 

Weekly D1489 (Fla. 1st DCA June 28, 2018), and Peoples v. State, 43 Fla. L. 

Weekly D1557 (Fla. 1st DCA July 9, 2018). 

/s/ Samuel B. Steinberg 

By: SAMUEL B. STEINBERG 

Assistant Attorney General 

Samuel.Steinberg@myfloridalegal.com 

Florida Bar No. 0104820 

 

 

WHEREFORE, the State of Florida requests that this Court grant the motion 

and affirm Appellant’s judgment and sentence with the exception of the 

discretionary fines.  
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CERTIFICATE OF SERVICE 

I certify that a copy of this motion for rehearing has been furnished to the 

following by electronic mail on September 20, 2018 to Appellant’s Counsel 

Assistant Conflict Counsel Melissa J. Ford at mina.ford@rcl.myflorida.com. 

 

CERTIFICATE OF COMPLIANCE 

I certify that this document was computer generated using Times New Roman 

14-point font. 

Respectfully submitted and certified, 

PAMELA JO BONDI 

ATTORNEY GENERAL 

 

/s/ Samuel B. Steinberg 

By: SAMUEL B. STEINBERG 

Assistant Attorney General 

Samuel.Steinberg@myfloridalegal.com 

Florida Bar No. 0104820 

 

Office of the Attorney General 

PL-01, The Capitol 

Tallahassee, FL 32399-1050 

(850) 414-3300 (VOICE) 

(850) 922-6674 (FAX) 

 

Attorney for the State of Florida 

 


